
November 20, 2002 

SPECIAL PROVISION 
 

PROJECT # 
 

SECTION 01284S 
 

PROMPT PAYMENT 
 
 
PART 1 GENERAL 
 
1.1 SECTION INCLUDES 
 
This Section applies to prime Contractors, all subcontractors, all service providers and all 
material suppliers, and any lower tier subcontractors, service providers, and suppliers. 
 
1.2 PROMPT PAYMENT TO SUBCONTRACTORS, MATERIAL SUPPLIERS AND 

SERVICE PROVIDERS  - PROGRESS PAYMENTS 
 

A. Include in subcontract, service or purchase agreement language agreeing to pay as 
promptly as or sooner than required by this specification. 

 
 B. Pay subcontractor, service provider, or material supplier for satisfactory 

performance of the subcontract, service or material supply agreement no later than 
10 work days after receipt of payment. 

 
 C. Submit to the Engineer within 5 work days after paying subcontractor(s), service 

providers, or material supplier(s), a certified payment statement in the form of an 
affidavit certifying that the total dollar amount paid to each subcontractor, service 
provider or supplier that the payment has been made promptly, and that the dollar 
amount paid is the total amount due for work or services performed or materials 
purchased during the pay period.  Contractor is required to submit the affidavit on 
Contractor’s letterhead and include the signature of a responsible official legally 
representing the Contractor. 
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1.3 PAYMENT TO SUBCONTRACTORS, SUPPLIERS AND SERVICE PROVIDERS 

- RETAINED MONEY AND ACCRUED INTEREST 
 
 A. Include in subcontract, service or purchase agreement language agreeing to pay 

retained money and accrued interest upon satisfactory completion of the work of 
subcontract, service or purchase agreement. 

 
 B. Pay retained money and accrued interest to subcontractor, service or material 

provider no later than 25 work days after satisfactory completion of the work of 
subcontract. service or purchase agreement. 

 
 C. Payment of retained money and accrued interest must be paid even if the 

Contractor has not received payment from the Department. 
 
 D. Submit to the Engineer within 5 work days after paying subcontractor, supplier, or 

service provider a certified payment statement in the form of an affidavit 
certifying that the total amount paid is the total amount of retained money and 
interest due to the subcontractor, service provider or supplier.  Provide a signed 
affidavit by a responsible official legally representing the Contractor, on 
Contractor’s letterhead. 

 
 E. A determination of satisfactory completion and payment of retained money and 

accrued interest does not relieve the Contractor, subcontractor, service provider 
nor supplier from any contractual obligation. 

 
1.4 DELAY OF PAYMENT 
 
 A. Delay payment to subcontractor, service provider, or supplier, only for good 

cause, with prior written notice to subcontractor, service provider or supplier and 
with prior written approval of the Engineer. 

 
 B. Give subcontractor, service provider or supplier time to correct deficiencies 

before estimated cut-off date. 
 
 C. Not giving notice to subcontractor, service provider, or supplier nor receiving 

written approval from Engineer will be considered as implied consent to pay 
promptly. 

 
 D. Engineer withholds from progress payment, delayed payments. 
 
 E. Include in subcontract, service and supply agreements, language providing for the 

use of appropriate alternative dispute resolution mechanisms to resolve payment 
disputes. 
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 F. Department holds in escrow disputed funds until the dispute is resolved. 
 
1.5 PENALTIES FOR FAILURE TO MAKE PROMPT PAYMENT 
 
 A. Department will not reimburse for work performed by subcontractors, service 

providers nor materials delivered by suppliers unless and until the Contractor 
ensures that subcontractors, service providers and suppliers are promptly paid for 
work performed or materials delivered. 

  1. Engineer deducts the dollar amount due but not paid to subcontractor, 
service provider or supplier from the next progress payment. 

  2. Engineer may deduct an equal amount from the Contractor’s payment. 
 
 B. Department considers the failure to pay promptly an indication of a lack of 

financial fitness. 
  1. Forfeit the privilege of bidding on the Department’s projects as a prime 

Contractor until subcontractors, service providers or suppliers are paid. 
  2. Forfeit the privilege of having a subcontract, supply or purchase 

agreement approved to perform as a subcontractor, service provider or 
supplier on the Department’s projects until subcontractors, service 
providers or suppliers are paid. 

 
 C. Department employs other mechanisms, consistent with this part and applicable 

state and local law, to ensure that DBEs, other Contractors, service providers and 
suppliers are fully and promptly paid. 

 
1.6 OVERPAYMENT BY ENGINEER 
 
 A. If the Engineer overpays for work or services performed or materials delivered, 

the Department deducts the dollar amount of the overpayment from future 
payments to the Contractor. 

 
 B. The subcontractor, service provider or supplier is responsible to keep records and 

to know the quantity of work or services performed or materials delivered.  If 
overpayment is made to a subcontractor, service provider or material supplier, the 
subcontractor, service provider or material supplier immediately notifies the 
Contractor and the Department of the overpayment. 

 
 C. If prompt payment results in overpayment, the subcontractor, service provider or 

supplier promptly repays the Contractor the amount of the overpayment.  If 
prompt repayment is not made to the Contractor, the prompt payment penalties of 
this specification applies to subcontractor or supplier. 
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PART 2 PRODUCTS  Not used. 
 
 
PART 3 EXECUTION Not used. 
 
 

END OF SECTION 
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